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THE ORIGINS OF ANIMAL WELFARE
IN THE UNITED STATES

The first Humane Society of America was founded866. Its founder, Henry Bergh,

was the son of a prominent shipbuilder. In 186@#ne a speech to an audience of some
of Manhattan’s most politically powerful, pleading behalf of “these mute servants of
mankind”. The American Society for the PreventidiCouelty to Animals was formed
April 10, 1866, and just nine days later the Newky$8tate Legislature passed an anti-
cruelty law, giving the ASPCA the right to enfoiiteThe mission of the ASPCA was “to
provide effective means for the prevention of ay& animals throughout the United
States.”

Since that time, laws to protect the welfare ofaals have been enacted at the Federal,
State and local level. The current federal lawgrtiect the welfare of animals are:

The Animal Welfare Act (AWA)
The Humane Slaughter Act

The Marine Mammal Protection Act
The Endangered Species Act

Only the Animal Welfare Act affects pets. This gmissed in 1966, specifically is
intended to protect pet owners from theft of petd @ prevent the sale of pets to
research facilities. The AWA requires that minimatandards of care and treatment be
provided for certain animals bred for sale, usedtgearch, transported commercially or
exhibited to the public.

The USDA is in charge of inspecting all laborattagilities, circuses and other exotic
animal exhibitions; they have only approximately) I@spectors nationwide. These
mandated inspections exclude pet shops, rodeesttigk and dog shows, and the
administrative process is slow and ineffective.

There are many more laws directly related to arspedpecially pets, at the state and
local level, with the local lawthe most expansive (and intrusive). All 50 stéiage an
animal cruelty statute and have laws regulatingihgntrapping and fishing of animals.
Most states have laws that regulate exhibited asirpat shops and farm animals.
Almost all counties and municipalities have lawgulating the number, licensing and
control of pets, specifically dogs.



ANIMAL LAW V. ANIMAL RIGHTS

Animal law has come a long way since the term wasused in the late 1980’s, with
courses now being taught in law schools and lesgaies being argued by many
organizations and activists.

ANIMAL LAW: This is statutory and decisional law wwhich the legal, social or
biological nature of animals is an important factrmarily the laws attempt to carve
out protections that free animals from unnecesabhuge and mistreatment.

ANIMAL RIGHTS LAW: Focuses on whether humans hawgght to view and use
animals and what rights animals have as living tiseiti’ beings. Often a moral or ethical
agenda.

SPECIFIC EXAMPLES OF WHERE ANIMAL LAW IS APPEARING;
1. Wrongful death of a companion animal

. Veterinary medical malpractice

. Constitutional rights protections

. Defense of vicious dog hearings

. Creating pet trusts

. Enforcing existing animal protections
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. Cases relating to fraud, misrepresentation alse fadvertising
8. Failure to comply with contractual agreements

HB-1308: The following Colorado Legislative Repgatepared for the Colorado
Federation of Dog Clubs by Janet Fox StephensridesdHB-1308, currently before the
State House of Representatives.

This bill permits the owner of a companion or assise animal to recover damages (up
to $25,000 for loss of companionship, under certacumstances, if the animal is
tortured or needlessly tormented or killed. Owmaes/ also recover damages, under
certain circumstances, if a veterinarian’s neglagecaused injury or death to the animal.
The bill requires a veterinarian to get informedigent from an animal’s owner prior to
performing a service that involves serious risk® animal.

Under the bill, a veterinarian who complies witle thformed consent requirement is not
liable for damages. It also provides immunity frbamility for negligence resulting in
injury or death of a companion or assistance anforateterinarians who do not
inoculate the animal if they certify that inocutatiis contraindicated. The bill requires
licensing authorities to accept such certificafimm a veterinarian in lieu of evidence of
vaccination for the purpose of issuing a licenseafoanimal.

The bill adds knowingly, recklessly or with crimlmeegligence causing serious physical
harm to an assistance dog or service animal textsing class 6 felony of aggravated
cruelty to animals.

The bill carries a state fiscal note of $281,00(té: There is no allowance in the budget
which makes it less likely to pass. If they take thlony out, which removes the fiscal



note, then this could pass). The bill creates a ceavge of action and will increase
lawsuits and civil cases filed in court. The hiltieases the damages that may be
awarded to an owner if the animal is harmed oeill

The bill defines “assistance animal” and “comparaoimal.” It also states that
companion animals and assistance animals are toéiaied as member of the family and
that they are not mere property but comprise “immoperty” (guardian??) and as such
should be granted special recognition under Cotmizsiv.

Colorado Federation of Dog Clubs actively oppokestiill.



OWNERS V. GUARDIANS

This is a hotly contested designation. All of usoviwn’ animals also consider them to
a part of our family. However, when it comes todedefinitions, this can have an
enormous impact on how we are able to care faaf,tslow, sell and provide for our
pets.

“Owner” implies an animal is personal property.
“Guardian” designates animals as separate and @migtities deserving of
protection and respect. Sounds good, doesn't it?

We need to be aware that the use of ‘owner or @jaar is not ‘just a term.” Words have
power. We all recognize that the cultural and daeiationship that humans have with
their pets transcend that of property. Emotiondhg, term “guardian” feels better than
the term “owner”. No one knows that better than RERhd other radical animal rights
organizations that words have power. Thereforghaiuld be noted that PETA and many
similar organizations which purport to want anirfredhts” are very much in favor of
changing the status of pets from owner to guardiaich of these organizations claims to
“speak” for animals. They are in the business bistuting their judgment for that of the
owner. Where there are conflicting “rights” theseai quagmire of legal battles waiting to
be fought, new precedents and huge expenses indlefedecisions made on behalf of
our pets. Such a designation could make us mdrkel@ersonally for the actions of our
“charges” than under current law. Currently, if yolog kills my dog, the usual amount
that can be recovered is the cost or value of tivaal, plus any expenses and including
any foreseeable loss of income. However, non-ecandamages are rarely if ever
awarded. Damages, such as for loss of companionségalless torture, harassment, pain
and suffering (of both the animal as well as thenans) would have to be litigated. If
these become a part of the loss, the legal exgerdefend a claim goes up markedly. As
much as it hurts to lose a dog, once they are glanea higher level, there will be more
suits filed, the majority of which will be for paand suffering and punitive damages, i.e.,
as a deterrent. Up until now, it has not been wortist attorneys’ time due to the cost to
bring a lawsuit through to the end because ofith#dd amount of damages in
comparison with the expense of litigating. This Vdoall change.

OWNER/POSSESSION V. GUARDIANSHIP/CUSTODY

As a rule, family courts do not want to have petar@ed to a party as a
guardian....because then you can have ‘visitatmmsfody orders, support, and a whole
host of disputes that all end up back in the cwssessions can not be divided, i.e. only
one person gets the piano or the house....anddwuiged it can be revisited by the court.
The courts have enough problems with post-divoustodly disputes; they do not want to
open a whole new can of worms with pets. And neisheuld we.

As owners, breeders, sellers, show and the lilkesetlare all decisions we can make
without legal oversight. Owners have absolute ragtdontrol of their property.
Guardians do not. And once the animal itself ‘hglsts” then someone has to interpret
what the rights are and who can enforce them.



PET CUSTODY IN COLORADO
POTENTIAL PET CUSTODY SITUATIONS
Divorcing Couples
Co-habitating Couples
Office Mates
Parents and Children
Adoption

Lost and Found/Abandonment
LEGAL OPTIONS IN A DIVORCE

THE TYPES OF ISSUES THAT PET OWNERS SHOULD CONSIDEHRING A
DIVORCE AND WHY PET OWNERS COULD BENEFIT FROM REAGNG AN
AGREEMENT OUTSIDE OF COURT.

THE LAW: Remember, personal property cannot betipiowned, therefore, the law
will recognize one party as the pets’ owner afterdivorce. Custody and visitation are
terms that generally recognized as applying tadcéid.

During the divorce the parties must come to a fagakement as to the division of marital
personal property, if not, the judge decides femhHowever, with a unique or highly
sentimental marital item, the court must decidedding so, the court might consider the
following factors:

1. Who bought the pet and paid for subsequent esgsesuch as veterinarian,
registration, grooming, boarding, food and supplies

2. Who is best able to afford future pet-relatepemses;

3. Who cared for the pet (e.g. took it to the Wgiined it, spent the most time with
it, cleaned up after it);

4. Who the children, if there are any, will livetivthe pets commonly stay with
the children);

5. Who has the most suitable home for the pet fenged yard);
6. The health and age of both the parties andehe p

It is always best and least expensive to try aadhr@n agreement out of court. Such
agreements, between the parties, attorneys or bijatien can address specifics that a
judge may not otherwise allow, such as: Decisiolkingg medical, discipline and
training, feeding, transportation, breeding, baagdend-of-life, insurance, expenses,
exchange of information, record-keeping and egittening.

The new trend in pet custody battles has beere&d émimals more like children, with
courts beginning to reject a strict property analgsid consider the best interests of the
animal in deciding which party will be awarded @gst. Most family courts do not want
to go down this route, as it generates more libgatmonitoring and enforcement.



DOMESTIC VIOLENCE, PROTECTION ORDERS
AND PET CUSTODY

As of July 1, 2007, a new Colorado Statute (CRSB4-3:02(1)(a)) became effective,
which recognizes that domestic violence includeperty control. Under this new
statute, it could be argued that the provision€RE5813-14-102(15)(g)(1) apply to
protect pets. The Court, under this new sectiam@fCivil Protection Order statute could
issue a temporary injunction that prevents an atgggerpetrator from “transferring,
encumbering, concealing, or in any way disposingeséonal effects.” The duration of
this temporary injunction shall not exceed 120 days

In addition, CRS818-6-800.3 was modified effectivdy 1, 2007 to include “including
an animal” to the following definition of domestiolence:

“...Any other crime against a person, or againepprty, including an animal, or any
municipal ordinance violation against a persoragainst property, including an animal,
when used as a method of coercion, control, purestthintimidation or revenge...”

CONTRACTSARE THE WAY OF PREVENTING CONFLICTS

Contracts or agreements are one way of preventituge conflicts. Should there be
litigation, traditional principles of interpretatipconstruction and enforcement apply.
While courts have enforced inferred contracts bagesh conduct, intent and
declarations where they were not reduced to writing much wiser to put all
agreements in writing.

Under the Colorado Marital Agreement Act, CRS81362-et seq., agreements made in
contemplation of marriage or between current spaube parties may contract with
regards to acquisition, disposition, managementcamtrol of any property and with
regards to any other matter that is not in violatd public policy. Mere cohabitation
does not trigger any marital rights, therefore titading couples can enter into contracts
so long as their relationship is incidental to éiggeement, and these contracts are
enforceable in law or equity.



PROVIDING FOR YOUR ANIMALS WHEN YOU CAN'T

One of the most frequently overlooked aspects @teplanning is providing for our

pets. Regardless of how formal or informal the rgeaments, please arrange for someone
to step in on a moment’s notice. lliness, deatbidents, family emergencies do happen.
Keep clear and concise records. Your plans can thgaspectrum from family members
or friends stepping in, to powers of attorney dirast for Pets, or a combination.

1. DURABLE POWER OF ATTORNEY: The purpose of a duegpower of
attorney is to designate an individual to step ydor shoes when you are
incapacitated and unable to make such decisiorsbést to be specific about
what powers you are transferring to this persorsi@®ting an individual to step
in on short notice is invaluable. Note: a duraldever of attorney can be for
specific limited powers or can be general. You mayt to have a different
individual to have a durable power of attorney kenmedical or general
financial decisions.

a. Choose someone in reasonable close proximigguss this with the
individual and give them a copy of the Durable PowafeAttorney. You may
also want them to have keys to your residence eanklinstructions as to
what vet you use and other resources for themeo us

b. If at any time your designated person movesahasange in circumstances or
may be out of the country, you should provide ftwaakup.

c. Be aware that they can do anything you couldsdoh as selling the pet,
placing it in a rescue shelter, get veterinary csppay or neuter, etc. So be
very specific with this individual about your wishand perhaps attach a list
of instructions to the POA.

2. CO-OWNERSHIP: Depending on the co-ownershipreati and you do have a
contract, right?) the surviving co-owner will maddédecisions about the
dogs/animal) However, if at all possible, it is &i® note in your will that there
are dogs of yours that are co-owned, where the desgde and your wishes
concerning these dogs. If they are to automatidadiyhe sole property of the co-
owner, state it so that an executor of your estagsn’t consider them as
property, one-half of which is attributable to #state. You can also state this
intention in the co-ownership agreement. Be awaaieyour family members not
familiar with dog contracts will naturally assuniat they are part of the estate
and want to sell them.

3. MEMORANDUM FOR DISPOSITION OF TANGIBLE PROPERTY®
common article in a will is the Memorandum for Dosgiion of Tangible Personal
Property, which is usually used to bequeath petgmoaerty to individuals. You
may want to make a separate reference in youttevdl Memorandum for
Animals. Wills are not something that you want &vé to redo unnecessarily.
Your will should state that you will leave a handitten Memorandum of
Personal Property and/or Memorandum for Animalé wie will. This is
something that can be torn up, replaced and chaagededed. You will want to
be very specific about the animals and what yout\dane. NOTE: This
memorandum needs to be in your handwriting, sigmetidated. It does not
require a notary or witnesses.



PROBLEMS: It may not be accepted in all jurisdiogolt may not be found or it
may too vague to follow. You will probably needpimvide some monies for the
care and transfer of the animals. You may not rebegrto do it, leaving nothing
to guide the executor.
SPECIFIC BEQUEST OF THE ANIMAL TO A PERSON ASST
CAREGIVER: You can designate a family member, fii@m a particular rescue
or shelter to make the decisions of placing youmats in proper homes. It
becomes difficult to know how much of a specifiwide should be allotted for
the future expenses of caring for the animals. ¥au also combine this with the
Memorandum for Animals. If you provide a cash bexjte the
Guardian/Caregiver, it would need to be contingenthe animal(s) surviving
you and that the person agreeing to take custodyaf animals. This does not
give any method of monitoring the care of the amjg)a
BREED SPECIFIC RESCUE One of the often overladet very important
resources for stepping in and taking care of ouelped dogs is the Breed
Specific Rescue. These are the people who ‘doothieeyery day of evaluating
the dog and finding the right home for it.
. THE “PET GUARDIANSHIP PROGRAM” THROUGH THE DENME DUMB
FRIENDS LEAGUE.
For those that do not have a friend or family mentseother person that they
could trust to take custody and care of their at{ghaipon their death, The
Denver Dumb Friends League has what they call a@@rdian Program” for
dogs, cats, birds and some other animals. You tteeldeck this out to see if this
is an option.
HONORARY TRUSTS; TRUSTS FOR PETS
An Honorary Trust is one that does not have a be@aef who can enforce its
provisions, often used for a specific, lawful, ndmaritable purpose, but is still
considered valid. A Trust for Pets or “Animal Truista trust created for the care
of a particular animal (or animals) and the animaiispring in gestation. It is
similar to an Honorary Trust in that there alsaasbeneficiary who can enforce
its provisions. Colorado has a good “Animal TruStatute: CRS § 15-11-901 that
provides the following regarding such trusts:
a. Such trusts can be set up for the care of gug®d animal or animals, and
its/their offspring, and can continue for the emtifetime(s) of the designated
animal(s), but only for the lifetime(s) of its gbisng which are “in gestation”.

b. The trust instrument shall be liberally constite carry out the general intent
of the Transferor, and extrinsic evidence shaklb®ved in determining such
intent.

Such trusts are a statutory exception to the BRgainst Perpetuities.

The statute specifies how the remainder ofril& issets will pass after the
death of the specified animal(s), if not otherwpsevided for in the trust
instrument.

e. The trust may be enforced by the following pesso
(2)A person designated under the trust instrument;



(2)The person having custody of the animal/berafyci
(3)A remainder beneficiary;

(4)Or if none, a person appointed by a Court uggplieation to it by an
individual.

f.  Such trusts shall be subject to the same rightsrestrictions regarding
administration that all other trusts are subject to

Due to the fact that other states may not haveteddénimal Trusts”, this trust may fail
or that the provisions for the care of animal/peight be challenged by a disgruntled
remainder beneficiary or heir of a Decedent, wise to provide in all such trusts
language which will protect the intent of the Tri@nsr should the provisions of the trust
for the benefit of the animal/pets be found invalitie following is a sample of such
language:

Contingent Provisiondt is my intention that, regardless of the sibisdministration, this trust
shall be valid under the present Colorado ProbatieCwhich provided that Trusts held for the
benefit of animal(s) or Pet(s) are an exceptiothéoRule Against Perpetuities. In the alternative,
it is my intention that the animal(s) covered big fhirust shall be considered “measuring lives”
under any Rule Against Perpetuities, if such besneeessary to validate this Trust. If this Trust
shall fail for any reason, | direct that the futdspaid.....

One Option'. . . outright to the caretaker(s) of such anig®glin equal shares, and that any
remainder interest shall lapse.”



DETAILED INSTRUCTIONS AND INFORMATION

No matter what provisions are made for the camnahals, it is important to also leave
detailed instructions as to the animal’s behawnegds, care and health.

The following are some of the issues you may neextitiress:

1. Saleof Animals: Provisions can be made in the estate planningrdeats for a
particular person, who knows the animal(s) andas éxpertise with the breed, to
handle the sale of the animal(s). It may also @@mwiate to provide that such
person be given a commission on the sale (a daffexunt or percentage of sale for
the commission), so as to assure that he/she aliling to spend his/her time and
effort in finding appropriate homes for the anirsal(

2. Insuring valuable Animals: If the owner of the animal(s) maintained lifeh@alth
insurance on the animal(s), the fiduciary shouldtiome such coverage during any
period in which they have responsibility for theraal(s). This would certainly be a
gualified expenditure of a Trust or for an Agentlana Power of Attorney.

3. Ifan Animal Trust isused, you will want to include:

The name and address of a trustee and alternatedru
The name and address of a caregiver and alterasdgicer.
Detailed information identifying your pet.

The standard of living and care you wish for yoet. p

A detailed description of the property that wilhfilithe trust.

4. If an Animal Trust isnot used, then it may be necessary to provide in a Will or
Revocable Trust for the care of the animal(s) uhgly can be placed with new and
permanent caregiver/owner. This would be considareexpense of administration
to be paid by the Estate/Trust,

5. Bill of Saleor Transfer: It is a good idea for the fiduciary, whethersitan Agent
under the Power of Attorney or Personal Represegetair a Trustee, to provide a
Bill of Sale or Transfer to the new owner or cavegiof the animal(s) so that he/she
can prove that he/she is entitled to have custé@ya provide care for the animal.

6. Registered Animals: If the animal(s) is registered as a purebred WHKIC, it will be
necessary to make sure all have been registerethanthe proper documents are
executed to transfer the registration to the newesw

7. Handling a businessthat includes Animals: When a person(s) own a business that
includes animals, such as a boarding facility, keéngrooming business, etc. it is
important for the Estate Planning Attorney to mpkavisions for that business if the
owner becomes incapacitated or dies. In the cadeath, this would include the
transfer of that business to new owners by bequesie sale of that business. In such
situations it may be necessary to provide for th@ioued operation of the business
until the transfer or sale can be completed.
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EXAMPLE
MEMORANDUM
FOR
ANIMALS

In accordance with Article of my Last Willdhmestament, | leave the following
dogs/animals/pets to the following persons withoagganying papers and instructions.

NAME AND ADDRESS OF PERSON
DESCRIPTION OF ANIMAL OF DESIGNATED OWNER/CAREGIVER

1.

Dated: Testator Signature:

11



EXAMPLE
MEMORANDUM
OF
PERSONAL PROPERTY

In accordance with Article of my Last Will amdstament, | leave the following
personal property to the following persons:

NAME AND ADDRESS OF
PERSON TO RECEIVE
DESCRIPTION OF PERSONAL PROPERTY THE ITEM OF PROPERTY

1.

Dated: Testator Signature

Page 1 of
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